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Editor, "Virginia Law Register:" 

The average issue of the advance sheets of the West Reporter sys- 
tem contains a combination of instruction and amusement not sur- 
passed by the popular monthly magizine. Number 2, Volume 62, 
Southeastern, is an illustration of this. On page 145 is reported the 
case of Harper Furniture Co. v. Southern Express Co. (N. C), and 
on page 150 the case of Standard Supply Co. v. Carter (S. C), both 
interesting illustrations of the law of the measure of damages for 
breach of contract. 

In the first, plaintiff, a furniture company, ordered an engine shaft, 
weighing some 050 pounds, to be shipped to it by express from another 
state, through defendant and other express companies; but the shaft 
was not delivered on time, and plaintiff was compelled to close 
its mills because of delay in delivery and sued to recover damages 
from the closing of its mills by the delay. Held, that the fact that 
plaintiff was engaged in manufacturing furniture, which was shown 
by the bill of lading, taken in connection with the nature of the shaft 
ordered, and the unusual mode of shipment for such a heavy article, 
and the nature of defendant's business, by which they undertook for 
a higher wage to carry with additional safety and dispatch, was 
sufficient to give the defendant notice that damages beyond the or- 
dinary amount might reasonably be expected in case of delay in 
transportation, so as to render defendant liable for any special dam- 
ages resulting from such delay. 

In the second it was held that the measure of damages for the in- 
terruption of an established manufacturing plant is the value of the 
use of the plant to the pwner, to be ascertained by inquiry into its 
past results and the profits earned, while the measure of damages 
for the prevention of the establishment of a new business does not 
include profits hoped for; they being too conjectural. 

In the case of Georgia Ry. & Elec. Co. v. Dougherty, p. 158, the 
Court of Appeals of Georgia had before it the vexed question of 
the limitation that may be placed upon counsel in an argument before 
a jury. The following statement of the incident is taken from the 
opinion of the court. Counsel for plaintiff, concluding the argument, 
had said: 

" 'Gentlemen, I don't know whether any of you are personally ac- 
quainted with the plaintiff, but I trust you are.' Counsel for the de- 
fendant appealed to the court to stop this line of argument, on the 
ground, among others, 'that the jury could not legally consider their 
personal knowledge of the plaintiff's character and reputation.' The 
court declined to interfere, and counsel for defendant continued: 
'Gentlemen, I hope some of you do know Mr. Dougherty. A man's life, 
if properly lived, is his most valuable asset. No noble life was ever 
lived in vain. If there should arise a question of veracity between 
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Gen. R. E. Lee, on the one side, and two or three like myself, and 
Ben Conyers and Walter Colquitt (opposite counsel), on the other, 
you would, and ought to, believe Gen. Lee rather than a whole cow 
pen full of us.' Defendant's counsel then again moved the court to 
stop this line of argument, and to grant a mistrial, or caution the 
jury against giving consideration to their personal knowledge of the 
plaintiff's character; but the court overruled this motion, and allowed 
counsel to proceed with the same line of argument." 

The appellate court declared this improper and reversed the judg- 
ment, holding that the trial court should have instructed the jury 
that they must not consider any personal knowledge that they might 
have in reference to plaintiff's character. 

Powell, J., was at first inclined to dissent, but said that since the 
"verdict is not strongly supported by the evidence, and since what the 
French would call the tout. ensemble of this incident of the trial may have 
unfairly prejudiced the defendant's case, I will especially concur." 
He commences his opinion with the following expressions of be- 
wilderment and appeal to stare decisis: 

"If the Legislature, or one of those courts by whose decisions T 
am judiciously bound, should declare that twice two are five, I would 
not know, in the law of the next case coming before me and involv- 
ing mathematics, whether three times three should be declared to 
be six or some other number. Such inconsistencies frequently harass 
my judgment and always leave me in doubt. Our Supreme Court, 
and the Legislature, through the Code, have declared that the jurors 
shall not act upon personal knowledge of the character of the parties 
and the witnesses. Ideally speaking, this is possible; practically and 
pyschologically considered it is impossible." 

A recent case from Minnesota is in point here. During an ap- 
parently friendly discussion on the merits of horses owned by the 
parties, plaintiff in Baumgartner v. Hodgdon, 116 Northwestern Re- 
porter 1030, stated, in a good-natured way, that defendant's horse 
was "a thing of a horse" or "the d — looking horse" he ever saw. De- 
fendent flew into a passion, and violently assaulted plaintiff, inflicting 
seriours injuries on him. The Supreme Court of Minnesota held 
that the remark was no pretext for the assault, and was not a proper 
subject for consideration in mitigation of damages; that it was, at 
most, disrespectful to the horse, and he was not present; and that 
they had a right to assume that the animal was endowed with the 
usual amount of horse sense, and had the remark been overheard by 
him he would have dismissed it without reply, as the opinion of one 
not competent to speak on the subject. 

Who can deny that our learned judges give us from time to time 
an admixture of lav/ and humor which makes the reports of the 
country equal in variety and interest to the popular magazine? 

GEORGE BRYAN. 
Richmond, Va. 



